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STAFF REPORT
To: SBWMA Board Members
From: Joe LaMariana, Executive Director
Date: March 28, 2019 Board of Director’s Meeting
Subject: Review and Approval of (1) an Agreement with Recology for Relocation of Organics

Extrusion Recovery System & Purchase of Organics Polishing System and (2) an
Amendment to the Agreement with South Bay Recycling for Operation of the
Shoreway Recycling and Disposal Center to Cover the Additional Work Associated
with the Organics-to-Energy Program

Recommendation
It is recommended that the SBWMA Board of Directors approve Resolution No. 2019-22 attached hereto
authorizing the following action:

1. Approval of an Agreement with Recology for Relocation of Organics Extrusion Recovery System &
Purchase of Organics Polishing System

2 Authorize an amendment to the existing Agreement for Operation of the Shoreway Recycling and
Disposal Center with South Bay Recycling to include operation of the Organics Extrusion Press
and Organics Polishing System on a “time and materials” basis, estimated to cost $104,798
annually.

Background and Explanation

Recology currently has a grant from the California Department of Resources Recycling and Recovery
(“CalRecycle”) for the installation of an Organics Extrusion Press (‘OREX”) at its San Francisco Transfer
Station and an Organics Polishing System (“OPS”) at its East Bay Organics Facility in Oakland. Recology
used a portion of the CalRecycle grant funds to contract with Anaergia Technologies, LLC (“Anaergia”) for
the purchase and installation of the OREX at the San Francisco Transfer Station. The OPS, however, has
not been installed, and the corresponding $1,200,000 in grant funds originally allocated for the OPS remain
through April 1, 2019.

The OREX removes organic material from the waste (black bin) stream that would otherwise be landfilled.
The OPS takes that extracted organic material and treats it to make it useable in anaerobic digestors at
wastewater treatment plants. The benefits, therefore, are decreased landfilling and the creation of useful
material.

Recology no longer has interest in operating the OREX or installing the OPS. Over the last several
months, SBWMA has been in discussions with Recology and Anaergia about moving the OREX to
Shoreway and accessing the remaining grant funds to purchase the OPS to initiate SBWMA'’s Organics-to-
Energy Pilot Project.
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On November 15, 2018, the SBWMA Board took the first step to implement the Pilot Project by approving a
contract with Anaergia entitled the “Public Project Agreement for Organics Extrusion Recovery System
Purchase and Installation at Shoreway Environmental Center.” The work called for under that contract
includes moving the existing OREX from the San Francisco Transfer Station to Shoreway as well as
purchasing and installing the OPS at Shoreway. Board Resolution No. 2018-39 approving the contract
includes a not-to-exceed amount of $2,250,000 to be paid to Anaergia for this work.

At its February 28, 2019 meeting, the Board approved a Terms Sheet, which outlined the terms by which
SBWMA and Recology would work together to implement the Organics-to-Energy Pilot Program. After the
Terms Sheet was approved, SBWMA staff worked with Recology staff to draft the attached proposed
Agreement (“Recology Agreement”) that captures the deal points included in the Terms Sheet, defines
those points more precisely, and provides the sequence of work and obligations required to move and
install the OREX, the OPS, and obtain the remaining grant funds.

The OREX was originally purchased by Recology through a grant from CalRecycle, and the grant has a
remaining balance of $1,200,000 intended to purchase the OPS. The terms of the grant are specified in an
agreement between Recology and CalRecycle (“Grant Agreement”). For the Organic-to-Energy Pilot
Program to work, CalRecycle must agree to amend the Grant Agreement to allow Recology to move the
OREX to Shoreway and purchase the OPS for installation at Shoreway. While Recology, with SBWMA'’s
assistance, is continuing to pursue that amendment to the Grant Agreement, an amendment has not yet
been approved by CalRecycle. This amendment is needed to ensure that SBWMA receives
reimbursement for the $1,200,000 cost of the OPS and Recology is authorized under the Grant to move the
OREX out of the San Francisco Transfer Station.

Currently, the deadline to expend funds for grant reimbursement is April 1, 2019. To meet that deadline,
Recology must expend $1,200,000 to purchase of the OPS prior to that date and request reimbursement
from CalRecycle. Recology has indicated that it will not use its own funds to execute this purchase, and so
the proposed Agreement with Recology obligates SBWMA to transfer $1,200,000 to Recology for this
purpose. Under the proposed Recology Agreement, Recology would be obligated to transfer any funds
recovered through the CalRecycle grant back to SBWMA, less $60,000 in fees Recology is obligated to pay
to its grant consultant.

The Organics-to-Energy Pilot Program, and the operation of the OREX and OPS, will be performed by
South Bay Recycling (“SBR”), the existing Shoreway operator. The Recology Agreement requires that
SBWMA and SBR amend their current contract to ensure this work is performed. The existing SBR
contract provides that SBWMA may assign SBR additional work subject to an equitable adjustment in its
compensation. Staff recommends that the Board approve an amendment to the SBR contract for this
additional work and compensate SBR on a “time and materials” basis. After discussions with SBR, Senior
Facilities and Contracts Manager Hilary Gans estimates that this will result in additional annual operating
costs of $104,798. This is reflected in the proposed amendment.

In addition to approving the Recology Agreement, the attached resolution will authorize the Executive
Director to execute the proposed SBR Amendment attached hereto (Attachment 3) for reference and
authorize the annual expenditure of up to $104,798 as compensation for this additional work.

Although SBWMA has an existing agreement with Anaergia for the all OREX and OPS installation work,
Recology has now indicated that it prefers to contract directly with Anaergia for the purchase of the OPS
and will direct that it be delivered to Shoreway to be installed under the SBWMA that contract. Anaergia,
therefore, will perform all installation work under contract with SBWMA, while the actual purchase will be
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made by Recology in order to comply with the Grant Agreement. Should the Board approve the
Recology Agreement, staff will work with Anaergia to make any necessary amendments to the existing
agreement to reflect this understanding but will not alter the compensation to be paid to Anaergia, the
costs to SBWMA, or the terms governing the work performed.

Fiscal Impact
The Organics-to-Energy Pilot is an exciting and innovative project that would further SBWMA's goal of

being environmentally-conscious and forward-thinking. Due to the tight timelines and uncertainty
surrounding the amendment to the Grant Agreement, approval of the proposed Resolution creates several
financial impacts and potential risks:

OPS Purchase Cost

First, the proposed Recology Agreement requires SBWMA to transfer $1,200,000 to Recology for purchase
of the OPS. Recology will seek reimbursement from the CalRecycle grant and transfer the recovered funds
from that reimbursement request to SBWMA, less $60,000 due to Recology’s outside consultant. However,
to guarantee that the expended funds are reimbursable under the Grant Agreement, an amendment to the
Grant Agreement needs to be executed by Recology and CalRecycle. While those parties are currently
working on that amendment, it is not yet complete. Due to the April 1, 2019 expenditure deadline, the
funds must be expended without certainty that SBWMA will be able to recover any of thatexpenditure.

The Governor’s proposed budget includes a provision that would extend the expenditure deadline of the
CalRecycle grant, and CalRecycle and Recology have already executed an amendment to extend the term
of the Grant Agreement, contingent upon that deadline extension’s inclusion in the final State Budget.
However, as the State Budget likely will not be passed until June, we will not know whether the expenditure
deadline is extended until after it has already expired.

In summary, SBWMA will expend, at minimum, $60,000 to obtain the OPS through the Recology
Agreement. Pending the outcome of the Grant Agreement amendment negotiations, that cost may be as
high as $1,200,000.

Should the Board approve the proposed resolution, SBWMA staff would immediately transfer the
$1,200,000 to Recology, and Recology would immediately expend that money to purchase the OPS.
However, if CalRecycle does not agree to a Grant Agreement amendment that authorizes Recology to
move the OREX from the San Francisco Transfer Station to Shoreway, then SBWMA would not receive the
OREX. Because the OPS processes material created by the OREX, the OPS would be unusable without
the OREX. Thus, purchasing the OPS through this immediate transfer of funds carries risk that SBWMA
will expend up to $1,200,000 for the OPS, it will not be reimbursed this amount, and will also likely need to
consider purchasing its own OREX.

If SBWMA were to purchase a new OREX, it would likely be expensive. While it is not clear — due to the
confidentiality of the agreement — what Recology originally paid to purchase its OREX, the original grant
from CalRecycle was for $3,000,000 plus close to $2,000,000 in promised matching funds from
Recology. Thus, we estimate that an OREX could cost SBWMA, at minimum, $1,800,000, but likely
closer to $4,000,000. While the proposed Resolution does not authorize this expenditure, the Board
should consider this risk since the Grant Agreement is not yet amended.
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SBR Amendment

By approving the proposed resolution, the Board is authorizing the Executive Director to execute an
amendment to the SBR operations agreement, which is estimated to result in $104,798 of added annual
compensation to SBR for the remaining term of the SBR contract, which runs through December 31, 2020,
with the option to run through December 31, 2023. Staff has included this estimate as a “not to exceed”
amount in the SBR Amendment, but should costs exceed this amount, staff would return to the Board for
additional funding authorization.

Recology Out-of-Pocket Costs

Under the “Side Letter” agreement with Recology, which was attached with the Terms Sheet approved by
the Board on February 28, 2019 and attached as an attachment to the proposed Recology Agreement,
SBWMA has agreed to reimburse Recology for its out-of-pocket costs associated with outside counsel and
consulting work required to complete Recology’s obligations under the proposed Recology Agreement.
This Side Letter agreement provides that SBWMA will reimburse no more than $50,000 in Recology’s out-
of-pocket costs, unless additional funds are authorized by the Board. To date, staff has not been notified
that Recology’s out-of-pocket costs have approached this initial authorization. However, approving the
proposed Resolution will result in additional costs for Recology to continue its work on the items discussed
above, as required by the Recology Agreement.

Resolution 2019-22
Attachment A - Proposed Recology Agreement
Attachment B - SBR Amendment
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RESOLUTION NO. 2019-22

RESOLUTION OF THE BOARD OF DIRECTORS OF
THE SOUTH BAYSIDE WASTE MANAGEMENT AUTHORITY
APPROVING AN AGREEMENT FOR RELOCATION OF ORGANICS EXTRUSION
RECOVERY SYSTEM & PURCHASE OF ORGANICS POLISHING SYSTEM AND
AUTHORIZING AMENDMENT TO THE AGREEMENT FOR OPERATION OF THE
SHOREWAY RECYCLING AND DISPOSAL CENTER

WHEREAS, on February 28, 2109 the Board of Directors approved Resolution 2019-18, which
approved a Terms Sheet to govern the obligations of SBWMA and Recology, Inc. (“Recology”) in
transferring an Organics Extrusion System (“OREX”) from Recology’s San Francisco Transfer Station to the
Shoreway Transfer Station and purchasing an Organics Polishing System (‘OPS”) as part of SBWMA’s
Organics-to-Energy Pilot Project; and

WHEREAS, that Terms Sheet required that SBWMA and Recology enter into a formal contract
including the Terms Sheet's provisions; and

WHEREAS, Recology and SBWMA have worked together to produce the attached proposed
Agreement for Relocation of Organics Extrusion Recovery System & Purchase of Organics Polishing
System (“Recology Agreement”), which includes the provisions required by the Terms Sheet; and

WHEREAS, the Recology Agreement requires that SBWMA execute an amendment to the
Agreement for Operation of the Shoreway Recycling and Disposal Center with South Bay Recycling, LLC
(“SBR”) to ensure that SBR will operate the OREX and OPS after its installation at the Shoreway Transfer
Station; and

WHEREAS, staff anticipates that the cost of having SBR operate the OREX and OPS will result in
approximately $104,798 in additional compensation to SBR under the Agreement for Operation of the
Shoreway Recycling and Disposal Center.

NOW, THEREFORE BE IT RESOLVED that the Board of Directors:

1. Approves and authorizes the Executive Director to execute the attached Agreement for Relocation
of Organics Extrusion Recovery System & Purchase of Organics Polishing System with Recology, Inc.; and
Authorizes the Executive Director to execute an amendment to the Agreement for Operation of the
Shoreway Recycling and Disposal Center, with the additional compensation to be paid to SBR not
exceeding $104,798 annually.
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PASSED AND ADOPTED by the Board of Directors of the South Bayside Waste Management
Authority, County of San Mateo, State of California on this 28th day of March 2019, by the following vote:

Agency Yes No Abstain Absent | Agency Yes | No | Abstain Absent
Atherton Menlo Park

Belmont Redwood City

Burlingame San Carlos

East Palo Alto San Mateo

Foster City County of San Mateo

Hillsborough West Bay Sanitary District

| HEREBY CERTIFY that the foregoing Resolution No. 2019-22 was duly and regularly adopted at
a regular meeting of the South Bayside Waste Management Authority on March 28, 2019.

ATTEST:

Cyndi Urman, Board Secretary

Jay Benton, Chairperson of SBWMA
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AGREEMENT FOR RELOCATION OF
ORGANICS EXTRUSION RECOVERY SYSTEM & PURCHASE OF ORGANICS POLISHING SYSTEM

This Agreement is made and entered into as of the day of March 2019 (the “Effective Date”) by and
between the South Bayside Waste Management Authority, dba Rethink Waste ("SBWMA") and Recology
Inc. ("Recology") (each, a “Party”, and together, the “Parties”).

RECITALS
This Agreement is entered into with reference to the following facts and circumstances:

A. Prior to the Effective Date, Recology East Bay received a grant ("Grant") from the California
Department of Resources Recycling and Recovery ("CalRecycle") under the 2014-15 Organics Grant
Program, which included grant funds for the purchase and installation of an Organics Extrusion Press
("OREX") and Organics Polishing System ("OPS") at Recology's San Francisco Transfer Station (the
“SF Transfer Station”). The term “Equipment” shall refer collectively to the OREX, the OREX-Related
Equipment (as defined below), and the OPS.

B. The Grant (a) requires that Recology East Bay maintain ownership of the Equipment, (b) states that
costs for the Equipment will be reimbursed by Grant funds, and (c) requires that the Equipment be
operated for a purpose consistent with the terms of the Grant, for a period of at least five (5) years
beyond the term of the Grant, which ends April 1, [2019] ("Grant Term").

C. Recology East Bay Organics and Anaergia Services, LLC previously entered into an Equipment Sales
and License Agreement, dated November 10, 2014 (the "OREX Purchase Agreement), for the
purchase and installation of the OREX; some or all of the cost of such purchase was reimbursed with
Grant funds. As of the Effective Date, the OREX is installed at the SF Transfer Station.

D. In October 2015, Recology East Bay and Recology San Francisco entered into an Agreement Among
Recology East Bay, Recology San Francisco and East Bay Municipal Utility District (“EBMUD”) for
Organics Processing for the delivery of certain output generated by the Equipment to EBMUD (the
"EBMUD Agreement").

E. As of the Effective Date, Recology (a) has not acquired the OPS and the Grant funds allocated to the
purchase and installation of the OPS have not been used, and (b) no longer wishes to operate the
OREX or acquire the OPS for use at the SF Transfer Station.

F. SBWMA, which owns the Shoreway Transfer Station located at 333 Shoreway Road, San Carlos,
California ("Shoreway Station"), is interested in pursuing the project contemplated by the Grant, but
with installation of the OREX and the OPS at Shoreway, and use of a different waste water treatment
plant to accept the output derived from the Equipment.

G. Shoreway is operated by South Bay Recycling, LLC ("SBR"), which is a joint venture of Recology and
Potential Industries, Inc.

H. As a condition precedent to this Agreement, the Grant shall be amended to allow, among other things,
the Equipment to be operated at Shoreway Station, rather than SF Transfer Station, provided that
Recology maintains ownership over the Equipment consistent with the terms of the Grant.

. SBWMA and Anaergia Technologies, LLC (“Anaergia”) executed the Amended Public Project
Agreement for Organics Extrusion Recovery System Purchase and Installation at Shoreway
Environment Center (the “SBWMA-Anaergia Agreement”) to de-install the OREX from SF Transfer
Station, reinstall the OREX at Shoreway Station, and install the OPS at Shoreway Station.
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J.  On February 14, 2019, the Parties executed a letter agreement, attached hereto as Attachment A and
incorporated herein by reference (the “Letter Agreement)’, SBWMA has agreed to reimburse
Recology for certain out-of-pocket costs incurred by Recology in connection with the Project (as defined
in the Letter Agreement).

K. The Parties wish to enter an agreement with respect to, among other things, the transfer and
reinstallation of the OREX at Shoreway Station, the purchase of the OPS for SBWMA's operation at
Shoreway Station, and the drawdown of the remaining Grant funds.

AGREEMENT
1. Initial Work. Recology shall take all action necessary to:
a. execute amendments to the Grant agreement to allow:

i. the OREX and the OREX-Related Equipment (as defined below), previously installed at
the SF Transfer Station, to be de-installed, transported to, and re-installed at the Shoreway
Station;

ii. the OPS to be installed at Shoreway Station;
iii. SBR to operate the Equipment consistent with the terms of the Grant;

iv. SBWMA to transfer the slurry that results from the processing performed by the Equipment
to its partner(s) for conversion to biomethane by anaerobic digester; and

v. Recology to transfer ownership of the Equipment to SBWMA on or before the end of the
Term (as defined below).

b. terminate the EBMUD Agreement.

2. Termination of OREX Purchase Agreement & Assumption of Obligations. Recology will work with
Anaergia Services, LLC to effect the termination of the OREX Purchase Agreement, provided that
Recology cannot provide SBWMA with any guarantee that such termination (a) will be agreed upon
by Anaergia Services, LLC, or (b) will become effective by any particular date. SBWMA agrees
that SBWMA shall assume any and all obligations of Recology and Recology East Bay Organics
vis-a-vis Anaergia Services, LLC to the extent related to or arising under the OREX Purchase
Agreement.

3. OREX De-Installation/Re-Installation, Funding for OPS. Upon the completion of the work items
described in Sections 1 and 2, SBWMA shall do the following:

a. Together with Anaergia, de-install the OREX (the “De-Installation”) currently installed at SF
Transfer Station, including all associated equipment as identified in Attachment B attached
hereto (explicitly excluding the SSI shredder or Lubo screen) (collectively, the “OREX-Related
Equipment”). For clarity, no concrete embedments may be removed during the de-installation
process. The De-installation shall be coordinated with Recology to ensure it is conducted in a
manner and at times that ensure minimal interference with Recology’s operations, which may
necessitate that a majority of the De-Installation occur between the hours of 3 pm and 4 am.

b. Together with Anaergia, transport and reinstall the OREX and OREX-Related Equipment at
Shoreway Station.

c. Deliver One Million Two Hundred Thousand Dollars ($1,200,000.00) via wire transfer to a bank
account designated in writing by Recology for the purchase of the OPS from Anaergia.
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4. OPS Purchase and Reimbursement. Upon receiving from SBWMA the funds identified in Section
3(c), Recology shall:

a. Purchase the OPS from Anaergia and direct Anaergia to install it at Shoreway Station; and

b. Seek reimbursement for the OPS purchase from CalRecycle and, within fifteen (15) days of
receiving such reimbursement, transfer the reimbursement funds to SBWMA, less $60,000.00
(the “Consultant Fee”) payable to The Grant Farm, Recology’s consultant retained to assist in
obtaining the Grant. For clarity, Recology shall only be responsible for transferring to SBWMA
reimbursement funds actually received by Recology from CalRecycle (less the Consultant Fee)
for the OPS purchase. Except for the foregoing transfer of funds after Recology receives
reimbursement for the OPS purchase, the Parties agree that Recology shall not owe SBWMA
any fees and that SBWMA shall bear all costs (subject to possible reimbursement of the OPS
purchase) associated with the work described in this Agreement.

SBWMA agrees and understands that SBWMA is solely responsible for any liability arising from
the purchase, installation and operation of the OPS, including, without limitation, any liability to
Anaergia (and/or Anaergia Services, LLC) and/or any other third party.

5. Reimbursement of Recology’s Costs. SBWMA shall reimburse Recology for all out-of-pocket costs,
in accordance with the terms of the Letter Agreement, within fifteen (15) days of receipt of an invoice
from Recology; such invoices may be issued by Recology once per month. Invoices shall
reasonably identify the service provided by outside counsel or consultants to substantiate the
invoiced amounts, but in no event shall Recology be required to disclose detailed timesheets of its
outside counsel or consultants.

6. Compliance with Grant; Agreement with SBR. Once De-Installation commences and except as
expressly set forth herein, SBWMA is solely responsible for performing and complying with all terms
of the amended Grant as applicable to the Grantee, including, without limitation, preparation of all
progress reports and other documentation for submittal to CalRecycle, and obtaining a written
agreement with SBR to ensure its operation of the Equipment is consistent with the terms of the
amended Grant. SBWMA shall supply Recology with all records for purposes of demonstrating
such compliance.

7. Operation of Equipment. SBWMA shall, through its agreement with SBR, operate and maintain
the Equipment in accordance with the terms of the Grant, as amended, for a period of at least five
(5) years after the end of the Grant Term.

8. Term, Termination:

a. The term of this Agreement shall commence upon the Effective Date and continue until the five
(5)-year anniversary of the last day of the Grant Term, unless earlier terminated in accordance
with this Section 8 (the “Term”). This Agreement shall earlier terminate in the event that any
of the following occurs (each, a “Cause for Termination”):

i. Recology East Bay, Recology San Francisco and EBMUD are unable to reach agreement
with respect to the termination of the EBMUD Agreement, as required by Section 1(b) and
Recology provides SBWMA with written notice of such inability to terminate the EBMUD
Agreement.

ii. The Parties are unable to effect the assumption described in Section 2.

iii. CalRecycle denies or fails to approve the amendments to the Grant required by Section
1(a) on or before April 1, 2020.
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iv. CalRecycle denies, informs either SBWMA/Recology (in writing) that it shall deny, or
informs either SBWMA/Recology that it does not have sufficient funds to approve, the
request for reimbursement for the OPS purchase as required in Section 4(b).

b. Effect of Termination; Survival. Should any Cause for Termination occur, this Agreement shall
immediately terminate; provided, however, that once De-Installation occurs, then SBWMA may
not elect to earlier terminate this Agreement. Except as expressly set forth herein, no Party
shall be liable to the other Party for any direct or indirect damages arising from any early
termination of this Agreement. The following sections will survive termination: Sections 5
(Reimbursement of Recology’s Costs), 12 (Indemnity), 13 (Confidentiality), and 14 (General
Provisions).

9. Ownership of Equipment: Recology shall maintain ownership of the Equipment to the extent
required by the Grant. However, SBWMA assumes all costs and risks associated with ownership
and operation of the OREX and OPS and agrees to take both pieces of equipment in “as is”
condition. Recology shall make no warranties, express or implied, including but not limited to the
implied warranties of merchantability, fitness for a particular purpose, and non-infringement, with
respect to the OREX or the OPS, all of which warranties shall be expressly disclaimed by Recology.
In the event that the OREX and/or the OPS fail to operate in accordance with SBWMA’s
expectations or any other performance metric, SBWMA agrees that its sole recourse (if any) shall
be with respect to Anaergia and not Recology.

As long as this Agreement is not earlier terminated due to the occurrence of a Cause for
Termination, ownership of the Equipment shall transfer from Recology to SBWMA on the last day
of the Term, unless Recology elects to transfer such ownership prior to such date by written notice
to SBWMA.

10. Additional Services/Amendments. In the event SBWMA or Recology desire the performance of
additional services or obligations not otherwise included within the services or obligations described
herein, such services or obligations shall be authorized by a signed writing in advance of the
performance thereof by Recology and by SBWMA’s Manager (for contracts with a value of less
than $50,000) or SBWMA'’s Board (for contracts with a value of $50,000 or more). Such amendment
to this Agreement shall include a description of the services or obligations to be performed
thereunder, the maximum compensation and reimbursement of costs and expenses payable
therefor, the time of performance thereof, and such other matters as the Parties deem appropriate
for the accomplishment of such services. Except to the extent modified by written amendment, all
other terms and conditions of this Agreement shall be deemed incorporated in each such
amendment.

11. Records. All records created in performance of the duties and obligations created by this
Agreement shall be retained by the Party that created the records for the entirety of the Term and
shall be made reasonably available for inspection by the other Party, at such other Party’s sole
cost, upon prior written notice and during reasonable business hours.

12. Indemnity: To the fullest extent allowed by law, SBWMA will indemnify, hold harmless and defend
Recology, its officers, employees, agents, and affiliates from and against all claims, suits, actions,
liability, loss, damage expense, and cost (including, without limitation, costs and fees of litigation)
arising from SBWMA'’s performance of its obligations and duties under this Agreement, including
but not limited to:

a. performance of the work associated with the De-installation, transportation, reinstallation,
and/or operation of the Equipment;

b. failure of any aspect of the project described in this Agreement to comply with terms and
conditions of the Grant (as amended), excluding loss resulting from Recology’s sole negligence
or willful misconduct; and
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c. obligations assumed by SBWMA pursuant to Section 2.

The duty of SBWMA to indemnify and hold harmless, as set forth herein, shall include the duty to
defend as set forth in Section 2778 of the California Civil Code; provided, however, that nothing
herein contained shall be construed to require SBWMA to indemnify Recology, its board, officers,
employees, or agents in a manner that violates applicable law.

Recology will have the right, but not the obligation, to participate in (at its own expense) the defense
of any such suit or proceeding. SBWMA shall not agree to a settlement or compromise without first
obtaining Recology’s prior written approval of such settlement or compromise.

13. Confidentiality.

a. “Confidential Information” means all information disclosed by a Party (the “Disclosing
Party”) during the Term to the other Party (the “Receiving Party”) that is designated as
confidential or that reasonably should be understood to be confidential given the nature of the
information and the circumstances of disclosure. Confidential Information does not include
information that: (i) is or becomes generally known to the public without breach of this
Agreement by the Receiving Party; (ii) was known to the Receiving Party prior to disclosure by
the Disclosing Party, without breach of any obligation owed to the Disclosing Party; (iii) is
received from a third party without breach of any obligation owed to the Disclosing Party; or (iv)
was independently developed by the Receiving Party without reference to or use of the other
Party’s Confidential Information. All Confidential Information is and shall, subject to any right of
any other owner, remain the property of the Disclosing Party. By disclosing Confidential
Information to the Receiving Party, the Disclosing Party does not grant any express or implied
rights.

b. The Receiving Party will protect the Disclosing Party’s Confidential Information with at least the
same degree of care that the Receiving Party uses to protect the confidentiality of its own
confidential information of like kind (but not less than reasonable care) and not use the
Disclosing Party’s Confidential Information for any purpose other than in furtherance of the
Project.

c. The Receiving Party may disclose Confidential Information of the Disclosing Party to satisfy
applicable laws and lawfully issued orders including, but not limited to, legal demands,
requirements, subpoenas, decrees, or orders by a competent court of law or governmental or
administrative body; provided, however, that in such circumstances the Receiving Party will, to
the extent commercially practicable and legally permissible, advise the Disclosing Party in
writing prior to such disclosure so that the Disclosing Party has an opportunity to defend, limit,
and/or protect against the production or disclosure. Receiving Party will disclose only that
portion of the Confidential Information that is required by law or regulation to be disclosed.
Receiving Party will exercise all reasonable efforts, at the Disclosing Party’s cost, to obtain a
protective order or other reliable assurance that confidential treatment will be accorded any
Confidential Information required to be disclosed.

14. General Provisions.

d. Notice. All notices required by this Agreement shall be given to the SBWMA and Recology in
writing, by first class mail, postage prepaid, addressed as follows:

SBWMA: Rethink Waste
610 EIm Street, Suite 202
San Carlos, CA 94070
Attention: Hilary Gans
Senior Facilities and Contracts Manager
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Recology: Recology Inc.
50 California Street, 24th Floor
San Francisco, CA 94111
Attn: Legal Department

Either Party may change the recipient or address for notice upon Notice to the other Party.

e. Non-Assignment: This Agreement is not assignable either in whole or in part absent consent
of the non-assigning Party, such consent not to be unreasonably withheld, conditioned, or
delayed. SBWMA shall, however, have the right to subcontract its performance of the de-
installation, transport, and installation work to Anaergia.

f. Amendments. This Agreement may be amended or modified only by written agreement signed
by both Parties.

g. Validity. The invalidity in whole or in part of any provision of this Agreement shall not void or
affect the validity of any other provision of this Agreement.

h. Governing Law. This Agreement shall be governed by the laws of the State of California. In
the event of litigation between the Parties to enforce any provision of the Agreement, the
prevailing Party shall be entitled to recover reasonable attorney’s fees and expenses of
litigation.

i. Mediation. Should any dispute arise out of this Agreement, the Parties shall meet in mediation
and attempt to reach a resolution with the assistance of a mutually acceptable mediator.
Neither Party shall be permitted to file legal action without first meeting in mediation and making
a good faith attempt to reach a mediated resolution. The costs of the mediator, if any, shall be
paid equally by the Parties. If a mediated settlement is reached neither Party shall be deemed
the prevailing Party for purposes of the settlement and each Party shall bear its own legal costs.

j- Entire Agreement. This Agreement, including Attachments A, B C, and D comprises the entire
Agreement.

[Signature page follows.]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed on the date first
above written by their respective officers duly authorized in that behalf.

SOUTH BAYSIDE WASTE MANAGEMENT SBWMA

Dated:
Joe LaMariana, SBWMA Executive Director
APPROVED AS TO FORM
Dated:
Jean Savaree, SBWMA Legal Counsel
RECOLOGY
Dated:

Michael J. Sangiacomo

President & Chief Executive Officer
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ATTACHMENT A

SBWMA-Recology Letter Agreement
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February 12, 2019
Via electronic mail

South Bayside Waste Management Authority
610 Elm Street, Suite 202
San Carlos, CA 94070
Attn: Joe La Mariana
Executive Director

Re: Letter Agreement

Dear Mr. La Mariana:

This letter will confirm our agreement regarding the reimbursement of Recology Inc.’s and
its subsidiaries’ (collectively, “Recology”) out-of-pocket costs in connection with the negotiation
and implementation of the project to relocate the Organics Extrusion Press, the purchase and install
of the Organics Polishing System at South Bayside Waste Management Authority’s (“SBWMA”)
Shoreway Transfer Station, and the amendment of the grant terms with the California Alternative
Energy and Advanced Transportation Financing Authority, as well as ancillary matters related to
the foregoing, such as the termination of the Organic Material Processing and Feedstock Digestion
Agreement between Recology and the East Bay Municipal Utility District (the “Project”). The

parties hereby agree to the following:

1. SBWMA shall reimburse all out-of-pocket costs (including, without limitation,
costs arising from outside counsel and consultants) incurred by Recology in
connection with the Project up to $50,000 (the “Reimbursement Amount”).

2. SBWMA shall reimburse such out-of-pocket costs within fifteen (15) days of

Recology’s submission of its invoices for such costs.

3. Recology will notify SBWMA if and when the out-of-pocket costs incurred by
Recology nears $35,000, and SBWMA will promptly seek approval from
SBWMA'’s board of directors to increase the Reimbursement Amount.

4, SBWMA understands that Recology shall have no obligation to incur out-of-pocket
expenses in excess of the Reimbursement Amount, and Recology may instruct its
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outside counsel and/or consultants to suspend its work on the Project until an
increase to the Reimbursement Amount is approved by SBWMA.

5. SBWMA agrees to reimburse such out-of-pocket costs incurred by Recology even
if the parties elect to abandon all or part of the Project.

Very truly yours,

RECOLOGY INC.

By Ml >ﬁ5¢/~—

Michael J. S#nghacolho
President and Chief Executive Officer

Date signed: 2—/ '4 l 19

AGREED AND ACCEPTED BY:

SOUTH BAYSIDE WASTE MANAGEMENT AUTHORITY

By: >4f/\:& / (fecvre——

e Lya Mariana
xecutive Director

Date signed: 2/5 /‘ Ci
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ATTACHMENT B

Inventory of OREX Equipment to be De-Installed

Quantity - Item/Description
1- OREX 500
1 - HPU with HMI cabinet
1 - control cabinet attached to OREX
1 — Belt Conveyor — Under Shredder (including drop shroud)
1 — Belt Conveyor — Feed Bypass
1 - Belt Conveyor — Feed
1 — Belt Conveyor — Discharge (including splash guards)
1 — Belt Conveyor — Discharge to Pump
1 — Spiral conveyor — Double feed — 70-foot twin screw
1 — Spiral Conveyor — Under OREX
1 — Spiral Conveyor — Discharge
1 —Spiral Conveyor — Truck Loading — 4 openings
1 — External discharge conveyor support structure (yellow)
1 - conveyor motor control cabinet mounted to wall
1 - twin screw VFD cabinet mounted to the wall
All the spare parts and wear parts it the truck shop

Photos of the equipment:
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AMENDMENT TO AGREEMENT FOR OPERATION OF THE SHOREWAY
RECYCLING AND DISPOSAL CENTER DATED JULY 2009

This Amendment is made and entered into as of the day of , 2019
by and between the South Bayside Waste Management AUTHORITY (“AUTHORITY?”),
dba Rethink Waste hereinafter ("Authority") and South Bay Recycling, LLC (“Contractor”)
(collectively, “the parties”).

RECITALS

This Amendment is entered into with reference to the following facts and circumstances:

A.

The parties entered into that agreement known as the Agreement for Operation of the
Shoreway Recycling and Disposal Center in July 2009 (the “Agreement”), and which
had an effective date of November 30, 2009.

Contractor has operated the Shoreway Recycling and Disposal Center (“Shoreway”)
since January 1, 2011 and will continue operating Shoreway pursuant to the
Agreement through at least December 31, 2020, and potentially through December
31, 2023 if the term is extended at Authority’s option, pursuant to Section 2.03 of the
Agreement.

. Authority wishes to install an Organics Extrusion Press (“OREX”) and an Organics

Polishing System (“OPS”) at Shoreway as part of its Organics-to-Energy (“O2E”) pilot
program that seeks to remove organic material from solid waste stream and converted
to polished wet faction material suitable for energy-producing use in wastewater
treatment.

. All aspects of the Organics-to-Energy pilot (O2E Pilot) are not known, and it is essential

that the Authority understand actual details, including operating costs and outcomes,
by evaluating actual results from equipment deployed on site. Should the Authority
desire to execute an extension, the Parties would negotiate an adjustment to the O2E
Pilot in accordance with the updated economics.

Section 12.13 of the Agreement provides that Authority may direct Contractor to
perform modified or additional solid waste handling services, subject to an equitable
adjustment in Contractor’'s compensation.

Notwithstanding Section 12.13, Contractor is willing to operate the OREX and OPS to
accomplish the goals of the Organics-to-Energy pilot program on a time-and-materials
basis, plus Profit based on the Agreement Operating Ratio of 92.87%, throughout the
base term of the Agreement.
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G. Contractor has been performing the work pursuant to the Agreement in a manner
which meets or exceeds requirements, and would like to enter into discussions
regarding a meaningful contract extension beyond those mentioned in item B above.
The parties agree to commence such discussions in 2019.

H. The parties further agree that if the O2E Pilot is successful, and a full scale O2E
project is developed, that Contractor compensation will be adjusted in a manner which
takes into consideration the results from the O2E Pilot.

In accordance with the Recitals, above, the parties agree to amend the Agreement to
include the following additional scope of work and associated compensation.

TERMS

1. Contractor will operate the OREX and OPS 910 hour per year (3.5 hours per day, 5
days per week) and the Authority expects the equipment to process approximately
21.43 tons per hour. The Authority anticipates that approximately 19,500 tons of
organic rich materials will be processed through the OREX annually. Contractor will
make a good faith effort to achieve expected results for throughput, quality, recovery,
and staffing. In the event that equipment performance varies significantly from
expectations, then Contractor will immediately advise Authority of the situation and
work with the Authority in a commercially reasonable manner to resolve the situation.
Regardless of the equipment performance, Contractor will be compensated by the
Authority based on time, materials, and profit as outlined in this Amendment.

2. In addition to, and not withstanding the compensation and payment provisions in the
Agreement, CONTRACTOR will operate the OREX and OPS on a time-and-materials
plus profit basis, which shall not exceed the sum of $104,798 annually, per the
following cost schedule:

OPERATIONAL LABOR

I

Shifts / day

Operational labor Hr / shift Total wage Benefits Agg:fl

Laborers (cleanup at end of shift) 2.00 2.00 31.25 50% 24,375

Supervisor 2.00 2.00 43.27 50% 33,750

Maintenance mechanics 2.00 2.00 45.08 50% 35,162
6.00 93,287

Maintenance hour/operating hour 0.10

Maintenance hours per year 91

Maintenance Labor Cost $/hr ‘ $ 58.88

Annual Maintenance Cost 5,358
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LABOR - EQUIPMENT REPAIR

Maintenance hour/operating hour 0.10
Maintenance hours per year 91
Maintenance Labor Cost $/hr ‘ $ 67.62

Annual Maintenance Cost 6,153

3. Contractor shall invoice Authority for this added work on a monthly basis in conjunction
with the Contractor’s Statement, as called for in Section 8.07 of the Agreement. If the
annual compensation outlined in this Amendment is exceeded, then additional
payments will only be paid by Authority to Contractor if they have been approved in
writing by the Authority.

4. Should the Authority either choose not to or fail to have the OREX and/or OPS
installed, this Amendment shall be considered rescinded, and the Contractor shall not
be entitled to any additional compensation contemplated herein.

5. All other provisions of the Agreement remain unchanged and enforceable. To the
extent that there is a conflict between the terms of the Agreement and this
Amendment, the Agreement shall control.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
on the date first above written by their respective officers duly authorized in that behalf.

SOUTH BAYSIDE WASTE MANAGEMENT AUTHORITY

Dated:

Joe LaMariana, Executive Director

APPROVED AS TO FORM

Dated:

Jean Savaree, Legal Counsel

SOUTH BAY RECYCLING, LLC

Dated:

APPROVED AS TO FORM

Dated:

Counsel for South Bay Recycling
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